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ABSTRACT 

The GATS is a multilateral, legally enforceable agreement 
among members of the World Trade Organization (WTO) that regulates 
international trade services. Rules regulating internationally traded 
educational services, which include various types of exchange programs, are 
part of the agreement. Among the 42 member countries that have made 
commitments in educational services, 25 have included commitments for at 
least four of the five education subsectors: primary, secondary, higher, 
adult, and other education. This background document presents a brief 
overview of the obligations and rules of GATS as regards educational 
services, and describes each WTO member country's commitments in educational 
services. The document contains the following: explanations and applications 
of GATS elements and rules pertaining to educational services; 12 charts that 
display and describe WTO member countries' commitments by the various 
education subsectors and designated modes of supply (cross-border supply, 
consumption abroad, commercial presence, and presence of natural persons); a 
bibliography containing 10 references; a country-by-country summary of 
commitments to. the education subsectors; and a country-by-country schedule of 
commitments in' educational services for each subsector and each mode. (WFA) 
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Summary 



1. Education remains one of the sectors, together with the energy sector, where WTO Members 
have been least inclined to schedule liberalisation commitments. To date, 42 WTO Members (counting as 
one the 1994 schedule of the then 12 EU members states) have made commitments for at least one 
education sub-sector. Twenty-five out of 30 OECD countries have made at least one commitment for an 
education sub-sector (the five countries that have not made commitments in educational services are 
Canada, Finland, Iceland, Korea and Sweden), but a significant number of developing countries have not 
made commitments within education. Among the non-OECD countries, China, Chinese Taipei and 
Thailand are the only countries that have made commitments among the main “importers” of educational 
services who send students abroad most frequently. On the other hand, there are a few low-income 
countries that have made a high level of commitment in order to attract foreign educational investments. 

2. Among the 42 countries that have made commitments in educational services, 25 have 
included commitments for at least 4 of the 5 sub-sectors (primary, secondary, higher, adult and other 
education). In general, the countries that have made their commitments after the Uruguay Round have 
wider sectoral coverage than the countries that made commitments before the Uruguay Round. This can 
partly be explained by the fact that countries joining the WTO after the Uruguay Round have been under 
greater negotiating pressure to make commitments. 

3. In general, WTO Member countries have put more limitations on trade in primary and 
secondary education (considered as “basic” schooling in many OECD countries) than on higher and adult 
education. “Adult education” is the sub-sector in which countries have made most “full commitments” in 
mode 1 (cross-border supply), mode 2 (consumption abroad) and mode 3 (commercial presence). In 
addition, high-income countries are more likely to restrict their commitments to privately funded education 
especially in primary, secondary and higher education, when compared to low-income countries. 

4. WTO Member countries have chosen to impose considerably more limitations on trade in 
educational services in mode 3 and mode 4 (presence of natural persons) than in modes 1 and 2. Mode 2 is 
the most committed mode among all four modes. All countries who have made a commitment in 
educational services have made commitments in mode 2. In addition, mode 2 has a very high share of full 
commitments in all sub-sectors. Countries are less likely to see the necessity to regulate this mode. Mode 4 
is the most restricted among the four modes. Most of the countries have made no sector-specific 
commitment in mode 4 but have made some commitments in their horizontal commitments. In general, 
there are more limitations on market access compared to national treatment. 



Current Commitments under the GATS in Educational Services 

5. The purpose of this paper is to give a short overview of the obligations and rules of GATS, 

and to give a description of the country commitments in educational services that have been made so far by 
countries by examining the national schedules in GATS. The description will be given by education sub- 
sectors and by trade modes. 



Obligations under GATS 

6. The GATS is a multilateral, legally enforceable agreement regulating international trade in 

services. One of the most significant achievements of the Uruguay Round, the GATS offers for services 
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trade the same stability that arises from mutually agreed rules and binding market access and non- 
discriminatory commitments that the GATT has provided for goods trade for more than five decades. The 
GATS forms part of the Uruguay Round single undertaking “package” of multilateral agreements, so all 
WTO members are bound by GATS rules. The GATS sets out a work programme which is normally 
referred to as the “built in” agenda. According to Article XIX, WTO Members “shall enter into successive 
rounds of negotiations” to achieve “a progressively higher level of liberalisation.” The coverage of the 
GATS is very wide: all service sectors are covered with the exception of “services supplied in the exercise 
of governmental authority” and “air traffic rights”. 

7. Obligations contained in the GATS can be categorised into 1) general obligations and 2) 
sector specific obligations. General obligations include most-favoured-nation treatment (MFN) and 
transparency, and apply directly and automatically to all WTO Members and services sectors. In addition, 
all WTO Members are subject to the dispute settlement system. On the other hand, sector specific 
obligations that concern market access and national treatment apply to sectors specified by Members. 

8. Given that national policy objectives often involve specific service sectors, the GATS was 
designed to allow countries to tailor their commitments to suit those objectives. Members have freedom in 
negotiation to specify and limit the extent to which they will guarantee access to their market. It is only by 
reference to the individual country schedules that one can know the degree to and manner in which service 
sectors have actually been opened. Terms and conditions for the application of the obligations are specified 
in the schedule of each country. For example, countries can leave entire sectors out of their GATS 
commitments, or they may choose to grant market access in specific sectors, subject to the limitations they 
wish to maintain. Market access and national treatment obligations apply only to the sectors in which a 
country chooses to make commitments. However, this does not influence the application of general 
obligations. 



General obligations 

9. Most-favoured-nation treatment is stated in Article II of the GATS. “With respect to any 
measure covered by this Agreement, each Member shall accord immediately and unconditionally to 
services and service suppliers of any other Member treatment no less favourable than that it accords to like 
services and service supplier of any other country.” However, the most-favoured-nation treatment can be 
waived if the exemptions are listed in the Annex on Article II Exemptions. WTO Members were allowed 
to seek such exemptions before the Agreement entered into force. New Members can seek such exemptions 
only at the time of accession. All exemptions, in principle, “should not exceed a period of 10 years” and 
are subject to periodic review by the Council for Trade in Services or re-negotiation every five years. 

10. The GATS requires members to publish promptly “all relevant measures of general 
application which pertain to or affect the operation” of the GATS (Article III) in order to increase 
transparency of the relevant domestic regulations. 

11. WTO Members may request the Council for Trade in Services or the Dispute Settlement 
Body (DSB) to consult with any Member or Members with respect to any matter affecting the operation of 
GATS. When there is a disagreement between Members as to whether a measure falls within the scope of 
such an agreement between them, either Member can bring this matter before the Council for Trade in 
Services. The Council shall refer the matter to arbitration and the decision of the arbitrator shall be final 
and binding on the Members (Article XXII). In addition, “if any Member should consider that any other 
Member fails to carry out its obligation or specific commitments” under GATS, it may have recourse to the 
Dispute Settlement Understanding. If the DSB considers the circumstances serious enough, it may 
authorise a Member or Members to suspend the application to any other Member or Members of 
obligations and specific commitments (Article XXIII). The decisions by the DSB may include the 
modification or withdrawal of the measure. 




3 



4 



Sector specific obligations 

12. Obligation on market access is stated in Article XVI of the GATS that “each Member shall 
accord services and service suppliers of any other Member treatment no less favourable than that provided 
under the terms, limitations and conditions agreed and specified in its Schedule.” The article also describes 
six forms of measures that restrict free market access that Members should not maintain or adopt unless 
specified in the schedule. These measures include four types of quantitative restrictions, as well as 
limitations on forms of legal entity and on foreign equity participation. They are: 

- Limitations on the number of service suppliers; 

- Limitations on the total value of service transactions or assets; 

- Limitations on the total number of service operations or the total quantity of service output; 

- Limitations on the number of persons that may be employed in a particular sector or by a 
particular supplier; 

- Measures which restrict or require specific types of legal entity or joint venture; and 

- Limitations on the participation of foreign capital, or limitations on the total value of 
individual or aggregate foreign investment. 

13. These market access limitations must be scheduled whether or not they contain any element of 
discrimination against foreign services and service suppliers. 

14. Obligation on national treatment is stated in Article XVII of the GATS that “In the sectors 
inscribed in its Schedule, and subject to any conditions and qualifications set out therein, each Member 
shall accord to services and service suppliers of any other Member, in respect of all measures affecting the 
supply of services, treatment no less favourable than that it accords to its own like services and service 
suppliers.” The national treatment standard does not require formally identical treatment of domestic and 
foreign providers. If the treatment results in less favourable treatment of foreign providers, it should be 
specified in the schedule. Unlike market access, there is no exhaustive list of the types of measures that 
constitute limitation on national treatment. 

15. When a WTO Member wishes to maintain measures which are inconsistent with both market 
access and national treatment, such measures shall be inscribed in the column related to market access, and 
“in this case the inscription will be considered to provide a condition or qualification to Article XVII 
(national treatment) as well.” (Article XX-2) Therefore, it should be noted that while there may be no 
limitation entered in the national treatment column, there may exist a discriminatory measure inconsistent 
with national treatment in the market access column. 
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GATS obligations and rules 



GATS element or 
rule 


Explanation 


Application 


Scope and 
Coverage 


All internationally traded services are 
covered in the 12 different service sectors, 
(e.g. education, transportation, financial, 
tourism, health, construction) 


Applies to all services — with two 
exceptions: 

i) services provided in the exercise of 
governmental authority; 

ii) air traffic rights 


Measures 


All laws, regulations and practices at the 
national or sub-national levels affecting trade 
in services 


Measures taken by central, regional or 
local governments and authorities and 
non-governmental bodies in the exercise 
of powers delegated by central, regional 
and local governments and authorities 


General 

obligations 


Three general obligations exist in GATS 

- most favoured nation treatment (MFN) 

- transparency 

- dispute settlement 


They apply to all service sectors 
regardless of whether WTO members 
schedule commitments or not 


Most favoured 
nation (MFN) 
treatment 


Requires equal and consistent treatment of all 
foreign trading partners 

MFN means treating one’s trading partners 
equally. Under GATS, if a country allows 
foreign competition in a sector, equal 
opportunities in that sector should be given to 
service providers from all WTO members. 


One-time exemptions are permissible for 
original WTO signatories and newly 
acceding countries, but they should not in 
principle exceed a period of 10 years. In 
any event, they shall be subject to 
negotiation in subsequent trade 
liberalisation rounds 


Sector-specific 

obligations 


There are a number of sector-specific 
obligations attached to national schedules, 
among which 

- market access 

- national treatment 


Only applies to commitments listed in 
national schedules 

Degree and extent of obligation is 
determined by country; countries retain 
the right to maintain non-conforming 
measures in scheduled sectors and modes 
of supply. 


National 

Treatment 


Aims for equal treatment for foreign and 
domestic providers (or equal competitive 
opportunities where identical treatment is not 
possible) 

Once a foreign supplier has been allowed to 
supply a service in one’s country there 
should be no discrimination in treatment 
between the foreign and domestic providers 


Only applies where a country has made a 
positive specific commitment 

Non-conforming measures can be 
retained negatively in scheduled 
sectors/modes of supply 


Market access 


Primary focus on non-discriminatory 
quantitative restrictions impeding access to 
markets 


Each country determines limitations on 
market access for each committed sector 
and mode of supply, as per national 
treatment 


Progressive 

liberalisation 


GATS has a built-in agenda which means 
that negotiations can be re-examined 
periodically with a view to achieving a 
progressively higher level of bound 
liberalisation; special flexibility is envisaged 
for developing countries in this regard. 


Each country determines the pace, extent 
and nature of market opening under 
GATS and retains the right to schedule 
no commitments in any sector/mode of 
supply. 
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National Schedules of Commitments 

16. Most schedules consist of sectoral and horizontal sections. The entries in the “horizontal” 
section apply across all sectors listed in the schedule. The “sector-specific” sections apply only to the 
particular service. Therefore, when analysing national schedules of commitment, it is necessary to take into 
account the horizontal commitments as well in order to understand the full range of commitments taken. In 
addition, it is necessary to take into account the list of MFN exemptions. Among the 42 countries who 
have made commitments in educational services, 16 countries have a list of MFN exemptions 1 . However, 
so far there is no schedule that has an exemption of MFN specific to educational services. Many of the 
MFN exemptions provide preferential treatment on movement of natural persons supplying services and 
investment on the basis of bilateral agreements. 

17. The attached table lists national schedules of commitments in educational services. In the 
table, “none” indicates that there is no restriction placed on foreign providers. However, it should be noted 
that “none” only means that there is no restriction specific to that sector, but there may be relevant 
limitations in the “horizontal” section. In addition, when the term “none” is inscribed in the national 
treatment column, it is necessary to assess the limitations in the market access column, since there could be 
some restrictions that apply to national treatment as well, according to Article XX-2. “Unbound” indicates 
that a Member wishes to remain free in the specified sector and mode of supply to introduce or maintain 
measures inconsistent with market access or national treatment. When it is not specified “unbound”, all 
commitments in a schedule are bound. 

18. In the following, “full commitment” means there is no restriction in the sector that has been 
committed. “Partial commitment” means that a country has made a commitment in a given mode with 
some restriction. “No commitment” means that the country is ‘^unbound” in a given mode. These 
categories do not take into account the horizontal commitments. 

19. In scheduling GATS commitments for educational services, most Members have used the 
United Nations Provisional Central Product Classification (UN CPC) categories as sub-sectors: 

- Primary (pre-school and other primary education services); 

- Secondary (include general secondary, higher secondary, technical and vocational secondary, 
and technical and vocational secondary for handicapped students); 

- Higher (post-secondary technical and vocational and other higher education services); 

- Adult (education services for adults who are not in the regular school and university system, 
and includes education services through radio or television broadcasting or by 
correspondence); and others. 

20. Some commitments have used the sub-categories of the UN CPC to limit their commitments to 
certain educational services within the subsection. In addition, some Members have introduced additional 
distinctions such as private/public education, compulsory/non-compulsory education, intemational/national 
school education, and education granting/non-granting state recognised exams/degrees. 

21. In addition, the commitments have been made according to the four modes of supply: Cross 
border supply (mode 1), Consumption abroad (mode 2), Commercial presence (mode 3) and Presence of 
natural persons (mode 4). 



1 These countries are Austria, New Zealand, Norway, Switzerland, Turkey, USA, EU, China, Chinese Taipei, Estonia, 
Jamaica, Jordan, Liechtenstein, Panama, Sierra Leone, and Trinidad and Tobago. 
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Modes of Supply 



Mode of supply 


Explanation 


Examples 


Cross Border 
supply (mode 1) 


The provision of a service where the service 
crosses the border (does not require the physical 
movement of the consumer) 


-Distance education 

-Virtual education institutions 

-Education software 

-Corporate training through ICT 
delivery 


Consumption 
Abroad (mode 2) 


Provision of the service involving the 
movement of the consumer to the country of the 
supplier 


-Students who go to another 
country to study 


Commercial 
Presence (mode 3) 


The service provider establishes or has presence 
of commercial facilities in another country in 
order to render service 


-Local university or satellite 
campuses 

-Language training companies 

-Private training companies e.g. 
Microsoft, CISCO, etc. 


Presence of Natural 
Persons (mode 4) 


Persons travelling to another country on a 
temporary basis to provide service 


- professors, teachers, researchers 
working abroad 



22. Education remains one of the sectors along with the energy sector, where WTO Members 
have been least inclined to schedule liberalisation commitments. Most of the OECD countries (25 out of 
30) have made commitments in educational services, but a significant number of developing countries have 
not made commitments within education. Among the non-OECD countries, China, Chinese Taipei and 
Thailand are the only countries that have made commitments among the main “importers” of educational 
services who send students abroad most frequently. On the other hand, there are some low-income 
countries such as the Kyrgyz Republic, Lesotho, Moldova and Sierra Leone that have made a high level of 
commitment most likely in order to attract foreign educational investments. 

23. To date, 42 WTO Members (counting as one the 1994 schedule of the then 12 EC members 
states) have made commitments for at least one education sub-sector. Among them, 25 Members have 
included commitments for at least four of the five education sectors 2 . 

24. In the Uruguay Round, wide-sectoral coverage was more prevalent in the schedules of high 
income and middle income countries compared to those of low income countries 3 . However, recently there 
is a more wide-ranging sectoral coverage among low income countries. For example, only three out of 
eight low-income countries that have made their commitments before 1995 had included more than four 
sub-sectors in their commitments. Whereas low-income countries that have made their commitments after 
1995 such as Georgia, the Kyrgyz Republic and Moldova, have all made commitments in more than four 
sub-sectors. This can perhaps be explained by the fact that countries joining the WTO after the Uruguay 
Round may have been under greater negotiating pressure to make commitments. In addition, factors such 
as a greater interest in using GATS to achieve trade in education services, greater appreciation of benefits 
of education, and the growth of new means of supplying educational services may have had an effect. 
Among the countries that have made commitments in the Uruguay Round, only 13 out of 27 country 
commitments had included more than four sub-sectors. In contrast, concerning commitments made after 
the Uruguay Round, 12 out of 15 country commitments have included more than four sub-sectors. The 



2 These members are: Czech Republic, Hungary, Japan, Mexico, Norway, Poland, Slovak Republic, Switzerland, 

Turkey, European Union, Albania, China, Chinese Taipei, Croatia, Estonia, Georgia, Jordan, the Kyrgyz 
Republic, Latvia, Lesotho, Liechtenstein, Lithuania, Moldova, Oman, Sierra Leone. 

3 Source: 2001 World Development Indicators database, World Bank. 
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accession terms for new members to the WTO are agreed in detail between the applicant country and 
current WTO Members, while few of the Uruguay Round schedules were subjected to detailed 
examination, still less negotiation, by trading partners. 

25. Among OECD countries, only Canada, Finland, Iceland, Korea and Sweden have made no 
commitments in educational services, and 10 out of 14 schedules of OECD countries contained 
commitments for at least four of the five education sectors (counting as one the 1994 schedule of the then 
12 EU member states.). 

26. In general, there are more limitations on market access compared to national treatment. However, 
this may be due to article XX-2 that states that when a WTO Member wishes to maintain measures which 
are inconsistent with both market access and national treatment, it should be written under market access 
and it will be applied to both. 

Sectoral Commitments 

27. The number of schedules containing commitments on the different education sectors is relatively 
constant: 30 on primary education, 35 on secondary education, 32 on higher education and 32 on adult 
education. The least frequently committed sector is “Other education”, for which commitments were made 
by only 20 member countries. This might be linked to the fact that there is no specific definition of this 
category in the UN CPC. 



chart 1 : Number of country commitments in at least 
one mode by education sector 
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28. In general, WTO Member countries have put more limitations on trade in primary and 
secondary education (considered as “basic” schooling in many OECD countries) than on higher and adult 
education. In addition, high-income countries are more likely to restrict their commitments to privately 
funded education especially in primary, secondary and higher education. 

29. For market access, adult education is fully committed in modes 1, 2 and 3 most frequently 
among the five sub-sectors. More than half of the commitments in adult education have no limitations on 
market access on modes 1, 2 and 3. In higher education, almost half of the commitments have no 
limitations on market access for these modes. The equivalent in primary and secondary is around one-third 
of the commitments. 

30. For national treatment, the tendency is the same. Adult education is the most frequently fully- 
committed sub-section followed by higher education. However, the proportion of full commitments among 
the commitments made in a given sub-sector is higher than those of market access for all five sub-sectors. 
For adult education, close to 80 percent of the countries that have made a commitment in adult education 
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have made a full commitment. The equivalent for higher education is close to 70 percent, and for primary, 
secondary and other education, it is about 55 percent. 



chart 2: Share of full commitments by education 
sector in modes 1 , 2 and 3 
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(1) Primary Education Services 

31. Among the 42 countries that have made a commitment in educational services, 30 countries 
have made commitments in primary education services. Among these countries, 12 countries have made 
commitments on a basis of classification different from the UN CPC. Most of these countries restrict their 
commitment to privately funded educational services 4 . China excludes special education services (e.g. 
military, police, political and party school education) and national compulsory education. Japan limits its 
commitment to educational services supplied by formal educational institutions 5 . Norway has introduced 
the distinction between educational services leading to the conferring of State recognised exams or degrees 
and those that do not. Finally, Thailand introduces the notion of national/intemational school education. 

32. There are nine countries that have made full commitments for modes 1, 2 and 3 in market 
access 6 . Among them, two of them are high income countries and four of them are low income countries. 
However, New Zealand has limited their commitment to privately funded education, whereas there are no 
limitations on the scope of the commitment by low income countries. 

33. For national treatment, there are 17 countries that have made full commitments for modes 1, 2 
and 3 7 . Among them, four are high income countries and four are low income countries. Most of the 
countries that have made full commitments in market access for all three modes have made full 
commitments in national treatment as well, especially all four low income countries have full commitments 
in both market access and national treatment. The only exception is Lithuania. Lithuania requires permit 
for the “State recognised teaching institutions” in the national treatment column. 



4 These countries are Czech Republic, Mexico, New Zealand, Poland, Switzerland, EU, Bulgaria, Liechtenstein 

5 Formal educational institutions are elementary schools, lower secondary schools, upper secondary schools, 

universities, technical colleges, schools for the blind, schools for the deaf, schools for the handicapped and 
kindergartens. 

6 These countries are Austria, New Zealand, Estonia, Gambia, Georgia, Latvia, Lesotho, Lithuania, and Moldova. 

7 These countries are Austria, New Zealand, Hungary, Mexico, Norway, Poland, Turkey, Albania, Bulgaria, Estonia, 

Gambia, Georgia, Jamaica, Latvia, Lesotho, Liechtenstein, and Moldova. 
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34. Among the nine countries that have made full commitments in modes 1, 2 and 3 only in national 
treatment, seven countries have made commitments using a different classification from the UN CPC. 
Most of them limit the application of their commitments to privately funded education. Albania, Bulgaria, 
are “unbound” on mode 1, Liechtenstein is “unbound” on modes 1 and 2 for market access. This means 
that for the given modes, these countries will maintain all non-discriminatory restrictions, but will not have 
discriminatory treatment for foreign providers. 

35. Other countries (including Liechtenstein for mode 3) have made partial commitments on market 
access. Five out of seven of these countries are OECD countries. The limitations that these countries have 
inscribed on market access include licenses or authorisation requirements for the establishment of schools, 
limitations on foreign investment, restrictions on financial assistance (to studies at certified establishments 
or excluding services supplied from abroad), restricting the supply of the service only to foreign students in 
the country and that foreigners may establish commercial persons only when organised as juridical person. 

36. There are 12 OECD countries that have made commitments in primary education. Among them, 
only two countries have made full commitments for mode 1, 2 and 3 on market access and national 
treatment. Five countries have made full commitments for modes 1, 2 and 3 on national treatment. Among 
the 12 commitments, eight use classifications different from the UN CPC. 



chart 3: Market access commitments in primary 
education by mode 
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chart 4: National treatment commitment in primary 
education by mode 
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